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DETAILED ACTION 
Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

2. Claims 1-1 1 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-8 of copending 
Application No. 10/591116 and claims 1-13 or copending Application No. 10/591126. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because they recite a multilayer dose that consist of a body of revolution, 
plurality of layers including a functional layer, adhesive and barrier layers. 

This is a provisional obviousness-type double patenting rejection because the 



conflicting claims have not in fact been patented. 
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Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1 -1 1 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Akiyama et al. (US 2002/0182351 , hereinafter "Akiyama"). 

In regards to claims 1-5, Akiyama discloses a multilayer parison which is the 
claimed "dose" of the applicant [0122]. The parting line (23) is defined as the axis of 
symmetry [fig. 1 1 01 18]. A multilayer parison (dose) is formed from co-extruding resins 
to form a multilayer flow [0122]. The resin layers comprise a cylindrical outer layer, a 
cylindrical inner layer located inside the outer layer, a pair of the vertical slip-like 
adhesive layers disposed in axial symmetry on the parting line, and the cylindrical ring- 
like adhesive layer that is disposed between the outer layer and the inner layer 
intermittently at a predetermined interval [0122 and fig. 1 1]. Figure 1 1 shows a body of 
revolution defined about a said axis of symmetry (23), the body of revolution comprises 
two ends disposed in a direction parallel to the axis of symmetry (fig. 11). The layers 
consist of inner and outer layers of PET with a middle layer of polyamide or ethylene 
vinyl alcohol [01 1 1 and fig. 7]. The polyamide or ethylene vinyl alcohol is imprisoned 
between two layers of adhesive resin [01 1 1 and fig. 7]. Thus, the functional layer is the 
barrier layer imprisoned between the two layers of adhesive resin. It is known to one of 
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ordinary skill in the art that ethylene vinyl alcohol and polyamide are commonly known 
barrier resins used in packages and containers. 

In regards to claim 6, Akiyama discloses that the object obtained formed from the 
parison has an inner face and outer face, where the inner part of the packaging [0111]. 
The object is formed from the multilayer structure of the varying resin layers [01 1 1 and 
fig. 7]. The functional layer is imprisoned in the wall and forms a fold, wherein the 
functional layer is not contained within the inner face [01 1 1 and fig. 7]. 

In regards to claims 7-1 1 , Akiyama discloses a multilayer parison production 
method is where resins are coextruded as to form a multilayer flow and said flow being 
periodically cut so as to form individual parisions [0122-0124]. The flow is pinches off 
the multi-layer parison during the cutting, thus the parison portions are deformed in a 
way to cover the barrier and adhesive layers within the PET layer p0124]. 

Akiyama is silent with regards to the compression molding, the distance of the 
functional layers from the surface of the parison, the characteristics of the functional 
layer and were the portions are defomed during the method. 

Akiyama discloses blow molding the parisions [0126]. It would be obvious to one 
of ordinary skill in the art that containers can be formed using a wide variety of differing 
methods. The parison used for these methods would be similar because the object is 
to shape the parison to form a container with multiple layers. Thus, the compression 
molding is intended use of the parisons. 

Akiyama discloses that barrier and adhesive layers are disposed at a 
predetermined interval [0122]. Thus, it would be obvious to one of ordinary skill in the 
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art that the spacing of the functional layer in comparison to the surface of the parison 
and whether the ends are open or closed would be determined by routine 
experimentation in order to produce the most effective parison that will easily shape into 
a container that exhibits proper barrier properties. 

It would be obvious to one of ordinary skill in the art that the deforming of the 
parisons would occur with the parisons are transfered to the mold, because inserting the 
parison into a chamber that is of a certain mold would deform the outer apperance of 
the parsion. Also, as the parison is molded the parison deforms into the shape of the 
article, thus the parisons are deformed once they are in the mold. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ELLEN S. WOOD whose telephone number is (571)270- 
3450. The examiner can normally be reached on Monday-Friday 7-5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carol Chaney can be reached on 571-272-1284. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Ellen S Wood 
Examiner 
Art Unit 1794 



/Carol Chaney/ 

Supervisory Patent Examiner, Art Unit 1794 



